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Registration of Persons
Person includes: an individual, a corporation, a partnership, an association, a joint-stock company, a trust where the interests of the beneficiaries are evidenced by a security, an unincorporated organization, a government, or a political subdivision of a government
A legal person is NOT:

· Dead

· Minor

· Mentally incompetent

Broker-dealers and Investment Advisers are business entities, legal persons.  They can still be individuals/sole proprietors.
Agents and Investment Adviser Representatives are always natural persons/individuals.

If a broker-dealer is located in a state, they register in that state.

If a broker-dealer is out-of-state, they only register in the other state if their clients are non-institutional.  If their clients are institutions such as banks, broker-dealers, pension funds, and mutual funds, they don’t have to register in that other state.

If an investment adviser is out-of-state, they only register in the other state if they have more than 5 non-institutional clients there.  If their clients are institutional, they don’t have to register in that other state.

If an investment adviser is in the state, they register in the state unless they are “federal covered,” which means they:

· Manage $25 million+ in assets

· Advise mutual funds

· Advise insurance companies

A “federal covered” adviser registers with the SEC.  They also may provide the states with:

· Notice filing (copies of SEC registration)
· Notice filing fees
· U-4s for the IARs working in the state
And, they are still subject to anti-fraud rules at the state level.

Investment advisers may be federal covered, but the IARs still register in the state if they have a place of business there or more than 5 non-institutional clients.
An agent is always a natural person and always represents somebody else.  If he represents a broker-dealer, he’s an agent.  If he represents an issuer, he’s exempt if:

· The security is exempt

· The transaction is exempt
Securities
All securities are subject to anti-fraud regulations, even exempt securities.

An “investment contract” is a security, defined through the Howey Decision as “an investment of money where the investor profits solely through the efforts of others.”

The following investments are not securities:
· Fixed annuity

· Whole life insurance

· Term life insurance

· Universal life insurance

· Commodity futures contract

If the investment meets the definition of a “security,” it must be registered unless the security is exempt or the transaction qualifies for an exemption.  

When claiming an exemption from registration, the burden of proof is on the one claiming it, not the Administrator.

“Federal covered” securities are registered only at the federal level.  If the issuer has securities listed on NYSE, NASDAQ, AMEX, and other exchanges, the security is federal covered.  Mutual funds and variable annuities are also federal covered.  Federal covered securities are one example of securities that are exempt from state registration.  However, investment company securities (mutual funds, variable annuities) still provide notice filings with state regulators.
Offers - securities must be registered (unless exempt) before offering them to investors; therefore, the following are subject to registration:

· Any security given or delivered with, or as a bonus on account of, any purchase of securities or any other thing is considered to constitute part of the subject of the purchase and to have been offered and sold for value.
· Every sale or offer of a warrant or right to purchase or subscribe to another security of the same or another issuer, as well as every sale or offer of a security which gives the holder a present or future right or privilege to convert into another security of the same or another issuer, is considered to include an offer of the other security.
· A purported gift of assessable stock is considered to involve an offer and sale.
Not considered “Offers”- therefore, no registration required for the following:

· bona fide pledge or loan of a security

· stock dividend 
· any act incident to a class vote by stockholders . . . on a merger, consolidation, reclassification of securities, or sale of corporate assets in consideration of he issuance of securities of another corporation

· any act incident to a judicially approved reorganization in which a security is issued in exchange for one or more outstanding securities, claims, or property interests
EXEMPT SECURITIES - the following are not required to be registered:
· any security issued or guaranteed by the United States, any state, any political subdivision of a state

· any security issued or guaranteed by Canada, any Canadian province, any political subdivision of any such province, or any other foreign government with which the United States currently maintains diplomatic relations, if the security is recognized as a valid obligation by the issuer or guarantor
· any security issued by a bank, savings institution, or trust company 

· any security issued by a federal savings and loan association, or any building and loan or similar association organized under the laws of any state 

· any security issued by an insurance company (except variable contracts!)

· any debt security issued by a federal credit union or any credit union, industrial loan association, or similar association 

· any security issued or guaranteed by any railroad, other common carrier, public utility, or holding company that is subject to specified regulations

· any security listed or approved for listing upon notice of issuance on the New York Stock Exchange, the American Stock Exchange, or the Midwest Stock Exchange, any other exchanged approved by the Administrator, and any warrant or right to purchase or subscribe to any of the foregoing

· any security issued by a not-for-profit organization such as religious, educational, benevolent, charitable, fraternal, social, or trade and professional associations

· a promissory note or bankers' acceptance that matures in no more than 9 months, is issued in denominations of at least $50,000, and receives a rating in one of the 3 highest rating categories from a nationally recognized statistical rating organization 

· any investment contract issued in connection with an employees' stock purchase, savings, pension, profit-sharing, or similar benefit plan if the Administrator is notified in writing thirty days before the inception of the plan 

If the security is non-exempt, it must be registered, unless it is being sold through an exempt transaction.  Again, the burden of proof is on the one claiming the exemption.

EXEMPT TRANSACTIONS – securities don’t have to be registered if sold through the following special transactions:
· any isolated non-issuer transaction, whether effected through a broker-dealer or not 

· any non-issuer transaction by a registered agent of a registered broker-dealer provided the issuer of the security is actually engaged in business and 

· a non-issuer transaction in an outstanding security if the issuer of the security:

· is subject to the registration and reporting requirements of the Securities Exchange Act of 1934 

· is registered under the Investment Company Act of 1940

· has filed with the Administrator information substantially the same as that required by registered issuers by the Securities Exchange Act of1934 for a period of at least 180 days prior to the transaction

· any non-issuer transaction effected by or through a registered broker-dealer pursuant to an unsolicited order or offer to buy; 

· the Administrator may require that the client acknowledge on a specified form that the order was unsolicited and that the broker-dealer maintain the form for a prescribed amount of time

· any transaction between the issuer and an underwriter, or among underwriters

· any transaction in a bond secured by a real mortgage or deed of trust provided that the entire mortgage or deed of trust, together with all the bonds secured thereby, is offered and sold as a unit

· any transaction by an executor, administrator, sheriff, marshal, receiver, trustee in bankruptcy, guardian, or conservator

· any transaction executed by a bona fide pledge without any purpose of evading this act

· any offer or sale to a bank, savings institution, trust company, insurance company, investment company as defined in the Investment Company Act of 1940, pension or profit-sharing trust, or other financial institution or institutional buyer, or to a broker-dealer, whether the purchaser is acting for itself or in some fiduciary capacity

· private placement. any transaction directed to no more than ten non-institutional investors provided:

· seller believes all non-institutional buyers are purchasing for investment purposes

· no commissions paid for soliciting any non-institutional buyer

· any sale of a pre-organization certificate provided:

· no commission is paid for soliciting any buyer

· the number of subscribers does not exceed 10

· no payment is made by any subscriber

· any transaction with existing security holders of the issuer, including persons who at the time of the transaction are holders of convertible securities and warrants, provided no commissions are paid for soliciting buyers, or the issuer files a notice specifying the terms of the offer and the Administrator does not disallow the exemption within five days

· any offer (but not a sale) of a security for which registration statements have been filed under both this act and the Securities Act of 1933 if no stop order or refusal order is in effect

· any non-issuer transaction in the outstanding securities of a foreign issuer provided:

· the issuer has been filing required reports in Canada or another jurisdiction designated by the Administrator for at least 180 days

· security is listed on the Toronto Stock Exchange or the TSX Venture Exchange or another exchange that the Administrator designates (or is a senior security of the same issuer)

When registering securities, issuer provides:
· Filing fee 

· Total amount of the offering

· Amount of securities offered in this state

· Names of other states where securities will be offered (not the amount offered in each state)
· Any adverse order, judgment, or decree entered by a court, the securities agency or Administrator in any state, or the Securities and Exchange Commission in connection with the offering
· Consent to service of process
Registration Methods:

· Coordination: used when registering with SEC for a multi- or inter-state offering of securities.  Give Administrator copies of registration statement filed with SEC and 10 days to review documents.  Effective date established by SEC.

· Notification/Filing: used when issuer is registering with SEC and doing additional offer of securities.  Give Administrator 5 days to review paperwork.  Effective date established by SEC.

· Qualification: used especially when not registering with SEC under Rule 147 Exemption in Securities Act of 1933 for “intra-state offers.”  Issuer is located in the state and offers to residents of that state only.  Effective date declared by Administrator.

Notice Filing: required of investment company securities under NSMIA.   Even though securities are federal covered, issuers provide notice filing to states where securities are offered and sold.

The Administrator

The securities Administrator has broad powers to investigate, issue subpoenas, hold hearings, issue rules and orders, grant and take away licenses, and enforce anti-fraud regulations.  The Administrator can issue a subpoena at the request of another state Administrator, if the activity involved would be a violation of state securities law in his state, even if the subject of the subpoena committed the alleged violation in the other state.
The Administrator may NOT:

· Sentence people to prison

· Issue injunctions

· Issue orders to deny, suspend, or revoke without prior notice, opportunity for hearing, and written findings of fact/law.

The Administrator has the power to grant licenses but also to deny, suspend, or revoke licenses.  A denial, suspension, or revocation implies that a violation has occurred.  These orders are issued when they’re in the public interest, provide needed protection to investors, and the applicant/registrant lies, misleads, deceives, or has been in trouble with other regulators.

An order to cancel is non-punitive, meaning “no punishment.”  A license is canceled simply because the party no longer exists or can’t be located.

An order to withdraw is also non-punitive.  The applicant/registrant has decided to withdraw the application or license.  It is effective within 30 days (if not sooner) provided that there are no orders or proceedings against the party submitting the withdrawal.  

Uniform Securities Act gives jurisdiction to the Administrator in any state where the offer to sell or solicitation of any offer to buy:

· Originates

· Is directed into

· Is accepted

Administrator refers criminal violations to attorney general or district attorney.

Maximum criminal penalties for “willful violations” are 3 years, $5,000.

Statute of limitations is 5 years.

Ignorance of the law can keep someone out of prison.

Civil liabilities to someone sold a security/advice in violation of the law include:

· Original price paid, plus interest, less any income received

· Court costs, reasonable attorney’s fees

The statute of limitations is 2 years from discovery, 3 years from violation.
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